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days in two or more newspapers published in the municipality of a resolution de- 
claring such assessment to be expedient, is in contravention of Amendment XIV 
of the Constitution of the United States, and therefore void, as it provides no 
tribunal before which, place where, or time within which, parties to be affected 
may contest the legality, justice, or correctness of the assessment. If the pub- 
lication is intended as notice to appear before the council and contest the assess- 
ment, and that be the law, it is not full and clear enough to disclose that fact to 
a person of ordinary intelligence. 



Jones v. City of Williamsburg. — Decided at Richmond, January 
18, 1900.— Riely, J: 

1. Municipal Corporations — Governmental duties — Private or ministerial 
duties — Liability. The powers conferred upon a municipal corporation for the gov- 
ernment of that portion of the public residing withinits limits are called govern- 
mental, legislative, or discretionary powers. For injuries resulting from the fail- 
ure to exercise these powers, or for their negligent or improper exercise, the 
municipality is not liable. But powers and privileges conferred for its private 
advantage impose corresponding duties which are ministerial and absolute. For 
injuries resulting from a failure to exercise these powers and duties, or for negli- 
gence in their exercise the municipality is liable in an action for damages in the 
same manner as a private individual. 

2. Municipal Corporations — Laying out streets — Keeping streets in order. The 
right to lay out streets and to regulate their use when laid out, and to suspend 
such regulations at pleasure, are governmental and discretionary powers, but, when 
laid out, the duty to keep them in a reasonably safe condition for travel is a min- 
isterial and positive duty. For their safe condition the municipality is liable, but 
for their unlawful or improper use it is not. 

3. Municipal Corporations— Streets— Sidewalks— Bicycles— Failure to pass ordi- 
nances Bicycles are vehicles, and should not be ridden on sidewalks, but, if so 
ridden, the municipality is not liable for damages resulting from a collision with 
a pedestrian, merely because it failed to pass an ordinance forbidding such use of 
its sidewalks. 



Rodzie v Dangerfield. — Decided at Richmond, January 18, 
1900. — Riely, J. Absent, Cat-dwell, J : 
1. Contracts — Fraud in procurement — Election — How made — Promptness. A 
contract procured by fraud is voidable at the election of the party defrauded. The 
election may be by word or deed, but, once made, it is final. If he elect to recind 
he must do so promptly on discovery of the fraud, or else he will be held to have 
waived the right. 

Buck v. Guarantors Liability Indemnity Co. of Penn., and 

Guarantors Finance Co., of Phila. — Delfield v. Same. Decided at 

Richmond, January 18, 1900. — Harrison, J: 
1. Attachments — Deposits by foreign insurance company — Foreign creditors. The 

treasurer of this State who holds, pursuant to chapter 53 of the Code, bonds or 
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securities of a foreign insurance company doing business in this State cannot be 
garnished by a foreign creditor of the company. He holds such bonds or securities 
first for the people of Virginia designated by law and then for the company. When 
its liabilities to citizens of this State have been satisfied or terminated, the securi- 
ties deposited must be delivered to the company. The fact that the company has 
made an assignment, or that a suit has been brought pursuant to section 1274 of 
the Code to enforce the rights of creditors, does not in any wise alter the rule. 
Nor can such garnishment be supported merely by uniting the obligors in the 
bonds deposited with the treasurer. 



Henderson v. Commonwealth. — Decided at Richmond, January 
25, 1900.— Harrison., J : 

1. Burglary — Housebreaking — Possession of yoods recently stolen — Presumption. 
The presumption of burglary or housebreaking does not arise from the mere pos- 
session of goods recently theretofore stolen from a house that was broken and en- 
tered for that purpose. Such possession, however, is a most material circumstance 
to be considered in connection with other inculpatory circumstances. 

2. Housebreaking — Indictment — Ownership of house — Evidence. Upon an in- 
dictment charging the prisoner with breaking and entering the storehouse of A 
and B, composing the firm of A B, proof of the breaking and entering the store- 
house of A B is sufficient to sustain a verdict of guilty, without showing the names 
of the individuals who composed the firm, or other particulars as to the ownership 
of the storehouse. 

3. Criminal Procedure — Verdict — Certainty. A verdict in a criminal case i« 
always to be read in connection with the indictment, and if, upon such reading, 
the meaning of the verdict is certain, that is sufficient. 



Riverside Cotton Mills v. Green. — Decided at Richmond, Feb- 
ruary 1, 1900. — Harrison, 3: 

1. Master and Servant — Safe appliances — Ordinary care. It is the duty of 
the master to use ordinary care — that is, such care as reasonable and prudent men 
use under like circumstances — in providing reasonably safe and suitable appli- 
ances and instrumentalities for the work to be done. He is not bound to use the 
newest and best appliances, nor is he an insurer of the safety of the servant. He 
is liable for the consequences, not of danger, but of negligence. 

2. Master and Servant — Defective machinery — Obvious defects — Knowledge of 
servant. A servant cannot recover of the master damages for an injury resulting 
from the use of defective machinery and appliances where the defect is open and 
obvious, well known to the servant, and he, with such knowledge, continues to use 
such machinery and appliances for a long period of time without notice to the 
master, or objection of any kind. 



Chesapeake & Ohio Railway Co. v. Jennings. — Decided at Rich- 
mond, February 8, 1900. — Cardwell, J : 
1. Contract for Sale op James Bivee and Kanawha Canal — Act author- 
izing same — Subsequent tort by purchaser — Jurisdiction. Sections 3 and 4 of the Act 



